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CONTRACT

[bookmark: _DV_M689][bookmark: _DV_M690][bookmark: _DV_M691]This Contract is made by and between [Contractor], a [corporation/limited liability company/partnership] organized under the laws of the State of [Ohio] (the "Contractor") and the Ohio Turnpike and Infrastructure Commission, a body corporate and politic constituting an instrumentality of the State of Ohio (the “Commission”), located at 682 Prospect Street, Berea, Ohio  44017, through its Executive Director under the authority of [Resolution No. _______ adopted _________________, 2020].

RECITALS

WHEREAS, on April 23, 2020, the Commission issued an Invitation to Bid (“Invitation to Bid”) for Project No. 58-20-01 (“Project”) relating to a New Mainline Toll Plaza Facility Utility Buildings, Toll Booths & Canopies to be located at about Milepost 49 on the Ohio Turnpike in Lucas County, Ohio; and 

WHEREAS, on or about ______, 2020, the Commission published notice of the Invitation to Bid for Project No. 58-20-01 in accordance with law; and 

WHEREAS, the Commission’s staff publicly opened the bids submitted in response to the Invitation to Bid for  Project No. 58-20-01 at 2:00 P.M. on May 21, 2020 ; and 

WHEREAS, the Commission determined that the Contractor submitted the lowest responsive and responsible bid to perform the necessary services for the Project subject to the terms and conditions of this Contract, and the Commission adopted Resolution No. ___-2020 on ____________, 2020 to authorize the Executive Director to enter into this Contract.  

NOW, THEREFORE, in consideration of the mutual promises herein contained, the Commission and Contractor agree as follows:

[bookmark: _DV_M692][bookmark: _DV_M693][bookmark: _Toc40442753]
[bookmark: _DV_M694]
[bookmark: _Toc40437993][bookmark: _DV_M695]The Contractor shall perform the entire Work described in the Contract Documents and reasonably inferable by the Contractor as necessary to produce the results intended by the Contract Documents, for:  Project No.  58-20-01 titled New Mainline Toll Plaza Facility Utility Buildings, Toll Booths & Canopies located at about Milepost 49 in Lucas County, Ohio.
[bookmark: _Toc40437994]In addition to those capitalized terms used herein, the parties agree that capitalized terms used in this Contract shall have the meanings given to such terms in Exhibit A attached hereto and incorporated herein, and such terms defined in the singular to have the same meaning when used in the plural and vice versa.
The parties agree that General Conditions as set forth in the Invitation to Bid on pages OTIC-GC1 – OTIC-GC91 (pdf pages 62 –  153 of the Invitation to Bid)  are incorporated herein by reference as if fully rewritten herein. 
The parties agree that Change Order Procedure and Pricing Guidelines as set forth in the Invitation to Bid on pages OTIC-CO1 – CO6 (pdf pages 153 –  158 of the Invitation to Bid)  are incorporated herein by reference as if fully rewritten herein. 
The parties agree that Wage Rates as set forth in the Invitation to Bid on page OTIC-WR1 (pdf page 159 of the Invitation to Bid) is incorporated herein by reference as if fully rewritten herein. 
The parties agree that Special Provisions and Technical Specifications and Project Plans / Drawings as set forth in the Invitation to Bid on pages SP1 – SP1579 (pdf pages 160 –  1745 of the Invitation to Bid) are incorporated herein by reference as if fully rewritten herein. 
The parties agree that [Contractor’s bid in response to the Invitation to Bid] as attached hereto as Exhibit B is incorporated herein by reference as if fully rewritten herein.
The parties agree as follows:  (a) that any reference to the Invitation to Bid in any exhibit or attached to this Contract shall be construed as a term of this Contract; (b) if any conflict exists as between this Contract and the Invitation to Bid, then this Contract shall control; and (c)  if any conflict exists as between the Invitation to Bid and the Contractor’s Bid, then the Invitation to Bid shall control. 

[bookmark: _DV_M698][bookmark: _Toc40442754]
[bookmark: _DV_M699]
[bookmark: _Toc40437996]The Commission shall pay the Contractor for the performance of the Work, subject to additions and deductions as provided in the Contract Documents, the amount of [_________] (the “Contract Price”), based upon the Bid Form, dated [____________] submitted by the Contractor, a copy of which is attached hereto as Exhibit C. 
[bookmark: _DV_M700][bookmark: _DV_M701]
[bookmark: _DV_M702][bookmark: _Toc40437997]The Contract Price shall be paid in current funds by the Commission upon Contractor Payment Requests submitted by the Contractor and approved by the Commission as provided in the Contract Documents.
[bookmark: _DV_M703][bookmark: _DV_M704]
[bookmark: _Toc40442755]
[bookmark: _DV_M705]
The Contractor shall diligently prosecute the Work and shall achieve each completion milestones prior to the deadlines specified in the Special Provisions for Construction Phasing and Time of Completion at SP 103, unless an extension of time is approved through the process established under Article 6 of the General Conditions.

[bookmark: _DV_M706][bookmark: _DV_M707][bookmark: _DV_M708]Time is of the essence and the Work to be performed under the Contract shall be completed within the times provided above, unless the Contractor timely requests and the Commission grants an extension of time in accordance with the Contract Documents. 
[bookmark: _DV_M712]

Failure to have the Work completed within the times provided, shall entitle the Commission to retain or recover from the Contractor, as Liquidated Damages, and not as a penalty, the applicable amount set forth in the following table for each and every day thereafter until Substantial Completion, Final Completion or any additional milestone, as applicable, is achieved:

	LIQUIDATED DAMAGES

	Completion Milestone
	Liquidated Damages

	Submitting an acceptable Baseline Construction Schedule prior to beginning the Work except that described in Article 4.2.4.2 of the General Conditions 
	
$500.00 for each day after beginning the Work other than that described in Article 4.2.4.2 is performed without submitting an acceptable Baseline Construction Schedule.


	2021 Mainline Pedestrian Bridge Completion Interim Milestone
	$750.00 for each day that the failure to achieve the 2021 Mainline Pedestrian Bridge Completion Interim Milestone continues beyond the time described in SP 103.


	2021 Concrete Flat Work Completion Interim Milestone
	$500.00 for each day that the failure to achieve the 2021 Concrete Flat Work Completion Interim Milestone continues beyond the time described in SP 103.


	Substantial Completion
	$2,000.00 for each day that the failure to achieve the Substantial Completion continues beyond the time described in SP 103.


	Final Completion
	$1,000.00 for each day that the failure to achieve the Final Completion continues beyond the time described in SP 103.



The amount of Liquidated Damages is agreed upon by and between the Contractor and the Commission because of the impracticality and extreme difficulty of ascertaining the actual amount of damage that the Commission, its toll payers, and traveling public would sustain.

[bookmark: _Toc40442756]

[bookmark: _DV_M713]The Contract Documents embody the entire understanding of the Commission and the Contractor and form the basis of the Contract between the Commission and the Contractor.  The Contract Documents shall be considered to be incorporated by reference into this Contract as if fully rewritten herein.

[bookmark: _DV_M714]The Contract and any modifications, amendments or alterations thereto shall be governed, construed and enforced by and under the laws of the State of Ohio.

[bookmark: _DV_M715]If any term or provision of the Contract, or the application thereof to any Person or circumstance, is finally determined, to be invalid or unenforceable by a court of competent jurisdiction, the remainder of the Contract or the application of such term or provision to other Persons or circumstances, shall not be affected thereby, and each term and provision of the Contract shall be valid and enforced to the fullest extent permitted by law.
[bookmark: _DV_M716]
The Contract shall be binding on the Contractor and Commission, their successors and assigns, in respect to all respective covenants and obligations contained in the Contract Documents.  The Contract may not be assigned by the Contractor without the prior written consent of the Commission.
[bookmark: _DV_M717]
[bookmark: _Toc40442757]

[bookmark: _DV_M718]The Contract shall become binding and effective upon execution by the Commission.
[bookmark: _DV_M719]
[bookmark: _Toc40442758]

[bookmark: _DV_M720][bookmark: _DV_M721]This Contract has been executed in several counterparts, each of which shall constitute a complete original Contract that may be introduced in evidence or used for any other purpose without production of any other counterparts.

The parties agree that for purposes of facilitating the signing of this Contract, an electronic signature or an electronic or facsimile transmission of a signature shall be an original signature for all purposes. 




IN WITNESS WHEREOF, the Commission and the Contractor have executed this Contract as of the date last written below.

	
	[CONTRACTOR]
	
	OHIO TURNPIKE AND INFRASTRUCTURE COMMISSION

	
	

	
	

	By:
	
	By:
	

	
	[name/title]
	
	Ferzan M. Ahmed, P.E., 
Executive Director

	Date:
	
	Date:
	

	
	
	
	

	
	
	
	APPROVED AS TO FORM:




	
	
	By:
	

	
	
	
	General Counsel to the Commission



[bookmark: _DV_M722][bookmark: _DV_M730]


EXHIBIT A

DEFINITIONS

1. [bookmark: _DV_M102]Addenda or Addendum - A written or graphic instruction issued prior to the opening of Bids which clarifies, amends or interprets the Contract Documents.

2. Alternate - A proposed change in the Work described in the Contract Documents providing the Commission with an option to select between alternative materials, products or systems, or to add or delete portions of the Work.

3. [bookmark: _DV_M104]Alternative Dispute Resolution - A method of resolving disputes other than arbitration or litigation.

4. [bookmark: _DV_M105][bookmark: _DV_M106]Approved Equal – Article, device, material, equipment, form of construction or other item proposed by the Bidder and approved by the Chief Engineer for incorporation or use in the Work as being “equal” or equivalent to essential attributes of a Standard specified in the Contract Documents.

5. [bookmark: _DV_M107]Architect/Engineer - The Person identified on the Title Sheet of the Plans or Drawings as having prepared the Plans or Drawings.  For Projects that are designed in-house by the Commission, the Architect/Engineer shall be the Chief Engineer or his designee.

6. [bookmark: _DV_M108]As-Built Drawings - Drawings or computer files revised by the Contractor to show changes made during the construction process. 

7. [bookmark: _DV_M109]Base Bid - The amount of money stated in a Bid as the sum for which the Bidder offers to perform the Work described in the Contract Documents, exclusive of adjustments for Alternates.

8. [bookmark: _DV_M110]Bid Form - The schedule of items furnished to the bidders that is to be completed and submitted containing the Bidder's Bid setting forth the units of Work and prices therefor, which serves as an offer to perform the Work and accept the prices specified in the Bid Form as full compensation therefor in accordance with the Contract Documents, incorporated by reference as if fully rewritten in its entirety therein, and subject to any applicable deduction set forth in the Bid Form or Contract Documents.

9. [bookmark: _DV_M111]Bidder - A Person who submits a Bid for a Contract with the Commission.

10. [bookmark: _DV_M112]Bid Guaranty - Bid bond or other instrument of security furnished by the Bidder to provide assurance that the Bidder will execute the Contract.

11. Bid Express - The website portal (https://www.bidexpress.com) that the Commission uses as an official repository for obtaining Contract Documents and for submitting Bids electronically. 

12. [bookmark: _DV_M113]Bulletin - A document issued by the Architect/Engineer after the execution of the Contract requesting a Proposal from the Contractor which, if approved as provided in the Contract Documents, will cause the execution of a Change Order to modify, amend or alter the Contract Documents.  The Bulletin becomes a part of the Contract Documents when a Change Order related to the Bulletin is executed by all applicable Persons.

13. [bookmark: _DV_M114]Change Order - A document recommended by the Architect/Engineer and authorized by the Commission, issued after execution of the Contract, which authorizes a change in the Work or an adjustment in the Contract Price or the time for Final Completion.

14. [bookmark: _DV_M115]Chief Engineer - The Commission’s Chief Engineer or the duly authorized designee thereof.

15. [bookmark: _DV_M116]Claim Affidavit - A sworn document containing a claim on the funds that are due to a Contractor, created by statute in favor of a Person supplying labor, materials or services for the value of labor, materials or services supplied.

16. [bookmark: _DV_M117]Commission - The Ohio Turnpike and Infrastructure Commission operating in accordance with ORC Chapter 5537. 

17. Commission Certified Small Business Enterprise (“SBE”) – An entity that the Commission has found to be economically disadvantaged, which includes: (1) those businesses certified as a Disadvantaged Business Enterprise with the Ohio Uniform Certification Program under Chapter 49, Part 26 of the Code of Federal Regulations; (2) those businesses certified as an EDGE Business Enterprise with the Ohio Department of Administrative Services under Chapter 123, Section 2-16 of the Ohio Administrative Code; (3) those businesses certified through the Ohio Department of Transportation as a Small Business Enterprise; (4) any other entities that the Commission certifies as a Small Business Enterprise through its Office of Equity and Inclusion. 

18. [bookmark: _DV_M118]Construction Budget - The total amount budgeted by the Commission for the construction Contracts required for the Project.  

19. [bookmark: _DV_M119][bookmark: _DV_M120]Construction Schedule - The schedule for the construction of the Project showing the time for completing the Work, the planned sequence for performing the Work, the Contractor’s resource loading curve and the interrelationship between the activities of the Contractors the Architect/Engineer and the Commission.

20. [bookmark: _DV_M121]Contract – The agreement between the Commission and the Contractor as set forth in the Contract Documents.

21. [bookmark: _DV_M122]Contract Bond - Performance and payment bond or other instrument of security, furnished by the Contractor to provide assurance that the Contractor will perform the Work and make required payments.

22. [bookmark: _DV_M123]Contract Completion – The Commission’s recognition that the Contractor has completed all obligations and duties owed under the Contract to the Commission through the execution of the Certificate of Contract Completion and issuing final payment and the release of retainage.  

23. [bookmark: _DV_M124]Contract Cost Breakdown - A document furnished by the Contractor in the form prescribed by the Commission reflecting the full, accurate and detailed estimate for the various kinds of labor to be performed and material to be finished for each portion of the Work, which shall serve as the basis for reviewing the Contractor's Payment Requests, determining retainage amounts and the cost or credit to the Commission resulting from any change in the Work.

24. [bookmark: _DV_M125]Contract Documents - Collectively, shall include this Contract and any and all exhibits attached thereto, and the Drawings, Specifications, Addenda, Standard Conditions, SBE Participation Commitment and Utilization Plan, Demonstration of Good Faith Efforts, Statement of Intent to Contract and Perform, Change Order Procedure and Pricing Guidelines, Special Provisions, and Change Orders and approved Shop Drawings, if any,.

25. [bookmark: _DV_M126]Contract – The document evidencing the agreement between the Commission and the Contractor to complete the Work, which includes and incorporates all exhibits thereto.

26. [bookmark: _DV_M127]Contractor – [Contractor], a corporation/limited liability company/partnership organized under the laws of the State of [Ohio].

27. [bookmark: _DV_M128]Contractor Payment Request - The form furnished by the Commission that is to be used by the Contractor in requesting progress payments and which when signed by the Contractor shall serve as an affidavit that payments requested are in proportion to the Work completed as shown by the Contract Cost Breakdown and/or Schedule of Values and that payments previously paid by the Commission have been applied by the Contractor to discharge in full all of Contractor's obligations incurred in connection with the Work covered by all prior Contractor Payment Requests.

28. [bookmark: _DV_M129]Day - Calendar day, unless otherwise expressly specified.

29. [bookmark: _DV_M130][bookmark: _DV_M131]Defective Work - Refers to Work that does not conform to the Contract Documents, or does not meet the requirements of any applicable statute, rule or regulation, policy, inspection, reference standard, test or approval, or has been damaged prior to Final Acceptance, unless responsibility for the protection thereof has been expressly assumed by the Commission, or that is not free from defects in workmanship, materials or equipment during the period of any Guarantee.

30. [bookmark: _DV_M132]Drawings - The graphic and pictorial portions of the Contract Documents, showing the design, type of construction, location, dimension and character of the Work to be provided by the Contractor, generally including Plans, elevations, sections, details, schedules, diagrams, notes, Specifications and Special Provisions, in whole or in part. 

31. [bookmark: _DV_M133]Final Acceptance - The Commission’s acceptance of the physical repairs and improvements made under the Contract from the Contractor upon certification by the Architect/Engineer of Final Completion and approval by the Chief Engineer.

32. Final Completion - The date upon which all deficiencies noted in the Punch List have been corrected, the Work is one hundred percent (100%) complete, and the Contractor has complied with all conditions precedent to pre-final payment under Article 9 of the General Conditions.

33. [bookmark: _DV_M134]Final Inspection - Final review of the Contractor’s Work by the Architect/Engineer to determine whether certification of Final Completion is appropriate.

34. General Counsel - The Commission’s General Counsel or the duly authorized designee thereof.

35. Good Faith Efforts – The performance of necessary and reasonable actions that, by their scope, intensity, and appropriateness, would reasonably be expected to attain commitment for SBE participation on the Project that meets or exceeds the SBE Goal appearing on the Notice to Bidders. The determination that the Bidder utilized Good Faith Efforts is based on consideration of the quality, quantity, and intensity of the different kinds of actions that the Bidder has taken. The actions undertaken by the Bidder to perform Good Faith Efforts must be those that one could reasonably expect a Bidder to deploy if the Bidder were seriously, actively and aggressively attempting to obtain SBE participation in relative proportion to those that are available to capably perform the Work.

36. [bookmark: _DV_M135]Guarantee - Legally enforceable assurance, for a period after Final Completion, of quality or performance of the Contractor’s workmanship, material and equipment. 

37. [bookmark: _DV_M136]Inspector - Any Persons assigned by the Chief Engineer to make a detailed inspection of the Work or any portion thereof.  For Projects that are designed in-house by the Commission, the Chief Engineer may designate a Commission employee to perform any or all inspections, except for materials testing.

38. [bookmark: _DV_M137]Laboratory - Any Person providing testing services to the Commission.

39. [bookmark: _DV_M138]Liquidated Damages - The sum established in the Contract Documents as the predetermined measure of damages to be paid to the Commission due to the Contractor's failure to complete the Work, or a portion thereof, within a stipulated time.

40. [bookmark: _DV_M139]Maintenance Bond - A bond furnished by the Contractor and the Contractor’s Surety to provide assurance that the Contractor will perform the Guarantee.

41. [bookmark: _DV_M140]Material Supplier - A Person who furnishes materials, equipment and supplies for Work on the Project.
[bookmark: _DV_M141]
42. Notice of Commencement - The notice prepared by the General Counsel identifying the Project, the Contractors, the Surety for each Contractor and the name of the General Counsel upon whom a Claim Affidavit may be served.

43. [bookmark: _DV_M142]Notice of Intent to Award - The correspondence provided to the apparently successful Bidder stating that upon satisfactory compliance with all conditions precedent for execution of a Contract, within the time specified, the Commission intends to execute a Contract with the Bidder.

44. [bookmark: _DV_M143]Notice to Proceed - A notice provided by the Chief Engineer to the Contractor authorizing the Contractor to proceed with the Work.

45. [bookmark: _DV_M144]Or Equal - See Approved Equal.

46. [bookmark: _DV_M145]ODOT - The Ohio Department of Transportation.

47. [bookmark: _DV_M146]ORC - The Ohio Revised Code.

48. [bookmark: _DV_M147]OSHA - The Occupational Safety and Health Administration.

49. [bookmark: _DV_M148]Partial Use - The stage in the progress of the Work when the Project, or a designated portion thereof, is sufficiently complete in accordance with the Contract Documents so the Commission can occupy or utilize the Project, or designated portion thereof, for its intended use.

50. [bookmark: _DV_M149]Person – An individual, corporation, business trust, estate, limited liability company, partnership, association or other entity, public or private.

51. [bookmark: _DV_M150]Plans – See Drawings.

52. Procurement Manager - The Commission’s Procurement Manager or the duly authorized designee thereof.

53. [bookmark: _DV_M151]Project - The public improvement to be constructed by the Contractor pursuant to the terms of the Contract, and owned and identified by the Commission as Project No. 58-20-01 relating to a New Mainline Toll Plaza Facility Utility Buildings, Toll Booths & Canopies to be located at about Milepost 49 on the Ohio Turnpike in Lucas County, Ohio.

54. [bookmark: _DV_M152]Proposal - The offer of a Contractor to complete the Work as set forth in it’s bid proposal dated [___________, 2020].

55. [bookmark: _DV_M153]Proposed Equal – Article, device, material, equipment, method, form of construction or other item proposed by the Bidder for incorporation or use in the Work as being equivalent to essential attributes of a Standard specified in the Contract Documents.

56. [bookmark: _DV_M154]Punch List - A list of items of Work to be completed or corrected by the Contractor as a condition precedent to Final Completion.
[bookmark: _DV_M155]
57. [bookmark: _DV_M156]Record Drawings - Drawings or computer files revised by the Architect/Engineer to show the changes made during the construction process, based on the As-Built Drawings furnished by the Contractor to the Architect/Engineer. 

58. [bookmark: _DV_M157]Request for Information – Written request from the Contractor to the Architect/Engineer seeking an interpretation or clarification of the Contract Documents.

59. [bookmark: _DV_M158]Samples - Physical examples furnished by the Contractor to illustrate materials, equipment or workmanship and establish standards by which the Work will be judged.

60. [bookmark: _DV_M159]Schedule of Values - A statement furnished by the Contractor to the Commission reflecting a structure for progress payments on Work performed for each respective lump sum pay item, which shall serve as the basis for reviewing the Contractor's Payment Requests and determining the cost or credit to the Commission resulting from any change in the Work.

61. [bookmark: _Hlk495909171][bookmark: _Hlk495909623]Small Business Enterprise (“SBE”) - an entity certified by the Commission at the time of bid opening as a SBE, DBE or MBE or as SBE or DBE with Ohio Department of Transportation or EDGE with the Ohio Department of Administrative Services.  

62. [bookmark: _DV_M160]Shop Drawings - Drawings, diagrams, illustrations, schedules, performance charts, brochures, catalog data and other data specially prepared or provided by the Contractor, a Subcontractor or Material Supplier to illustrate some portion of the Work.

63. [bookmark: _DV_M161][bookmark: _DV_C14][bookmark: _DV_M162]Special Provisions - Amendments to the Contract Documents, which describe conditions unique to a particular Project.

64. [bookmark: _DV_M163]Specifications - Those portions of the Contract Documents consisting of the written requirements and the qualities and quantities of materials, equipment, construction systems and workmanship as applied to the Work and certain administrative details applicable thereto.

65. [bookmark: _DV_M164]Standard - The items named in the Specifications or Addendum to denote kind, quality or performance requirement for each significant portion of the Work.  All Bids and Proposals shall be based on the Standards named in the Specifications or Addenda.

66. [bookmark: _DV_M165]Standard Conditions - The Commission’s Standard Conditions of the Contract for Construction, consisting of Definitions, Ethics Policy, Notice to Bidders, Instructions to Bidders, Bid Form, Bidder’s Certification, Bidder’s Affidavit, Bid Guaranty, Contract, Contract Bond, Drug-Free Safety Program, Small Business Enterprise Participation Certification (OEI-1) and Utilization Plan (OEI-2), General Conditions and Prevailing Wage Rates.

67. [bookmark: _DV_M166]State - The State of Ohio.

68. [bookmark: _DV_M167]Subcontractor - A Person who undertakes to perform any part of the Work on the Project under a Contract with any Person other than the Commission in any tier.

69. Substantial Completion – The date upon which the Commission recognizes that the progress of the Work has satisfied the requirements set forth in SP103, or - if not set forth in SP103 - the date the Commission puts the entire Project into use and the only remaining incomplete Work constitutes Punch List items. 

70. [bookmark: _DV_M168]Superintendent - The Person serving as the Contractor’s Superintendent in accordance with paragraph GC 2.2.

71. [bookmark: _DV_M169]Surety - A Person providing a Bid Guaranty or a Bond to a Bidder or a Contractor, as applicable, to indemnify the Commission against all direct and consequential damages suffered by failure of the Bidder to execute the Contract or of the Contractor to perform the Contract and to pay all lawful claims of Subcontractors, Material Suppliers and laborers, as applicable.

72. [bookmark: _DV_M170]Unit Price - An amount stated in the Bid as the price per unit of measurement for materials or services described in the Contract Documents, the cost of which shall include overhead, profit and any other expense for the Work.

73. [bookmark: _DV_M171]Warranty - Legally enforceable assurance, for the specified duration from Final Acceptance by the Commission of quality or performance of materials and equipment.

74. [bookmark: _DV_M172]Work - The construction services required by the Contract Documents, to include all labor, materials, equipment and services performed or provided by the Contractor for the Project.
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